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Editor’s Note: The following case law summaries were reported
from May 1, 2004 through August 31, 2004.

Section 1. Recent Decisions
of the Florida Supreme Court

DUTY OF CARE – FLORIDA HIGHWAY PATROL DOES NOT
HAVE A STATUTORY OR COMMON LAW DUTY OF CARE TO
REMOVE DISABLED VEHICLES FROM STATE HIGHWAYS OR
TO DISPATCH OFFICERS TO SCENE OF STALLED VEHICLE.
Personal representatives of decedents killed when their
automobile collided with a stalled tractor-trailer on an
expressway brought a wrongful death action against
the Florida Highway Patrol (FHP). A motorist had
advised an FHP dispatcher of the stalled vehicle, but the
dispatcher failed to dispatch a trooper to the scene in
violation of FHP internal operating rules. The Third
District reversed jury verdicts for plaintiffs, because there
was nothing to indicate that FHP’s actions were opera-
tional in nature, and FHP otherwise owed no special
duty to decedents. In addition, the Third DCA held that
a government agency policy or procedural manual can-
not, standing alone, create an independent duty to citi-
zens. On conflict jurisdiction, the Florida Supreme Court
concurred with the Third DCA. It held that because
FHP does not have ownership or control over the state
highways, FHP could not be held liable under a theory
of a common law duty to maintain the highway in
reasonably safe condition. The court also held that FHP
does not have a duty to remove stalled or abandoned
vehicles from state highways. Further, the court deter-
mined that FHP did not have a special duty to either
maintain the road or to dispatch officers in response to
the emergency call. FHP had not assumed any “degree
of control” over the situation, nor had it made a direct
representation to decedents or plaintiffs that it would
take a specified law enforcement action (dispatch a trooper
to the scene). It further explained that FHP’s internal
policies or operating manual did not create an indepen-
dent duty of care where such policies were not adopted
as standards of conduct. Finally, the court refused to
alter the law of sovereign immunity to provide that if a
governmental act is operational in nature, then there
automatically exists a duty of care to all persons injured
by the act or omission. Pollock v. Florida Dept. of Hwy.
Patrol, 29 Fla. L. Weekly D286 (Fla. June 10, 2004).

Section 2. Recent Decisions of the
Florida District Courts of Appeal

PUBLIC EMPLOYEES – DECLARATORY JUDGMENT – ER-
ROR TO DISMISS WITH PREJUDICE EMPLOYEE’S COMPLAINT
FOR DECLARATORY AND INJUNCTIVE RELIEF ARISING FROM
EMPLOYEE’S ALLEGED WRONGFUL DISCHARGE.
Plaintiff was terminated from the Town of Davie’s Fire
Department and complained that he was wrongfully
discharged. He initially filed a grievance with the fire
chief and requested the union take the matter to arbitra-
tion. There was no action taken on the employee’s
request. Plaintiff subsequently filed a complaint in cir-
cuit court seeking declaratory and injunctive relief, claim-
ing the town violated his constitutional rights to proce-
dural due process. The trial court dismissed plaintiff’s
complaint with prejudice. On appeal, the Fourth DCA
reversed. It found that if, as alleged in the complaint,
plaintiff could not be terminated absent just cause under
town ordinances, he had a property interest in contin-
ued employment and was entitled to procedural due
process. In addition, the DCA found the trial court
improperly dismissed plaintiff’s claim because he sought
money damages. Although some of the relief sought in
plaintiff’s complaint asked for more than declaratory
relief, the court reasoned the Declaratory Judgment Act
should be liberally construed and that it specifically
permits claimants to seek alternative or supplemental
relief within an action for declaratory relief. Further, the
court found the trial court improperly dismissed the
claim based on section 447.401, F.S., which requires
public employees to choose between avenues of relief.
The trial court determined that because plaintiff sought
relief through the grievance procedure, he could not
seek alternative relief. The DCA found that because
plaintiff’s grievance procedure was not processed at all
(as opposed to being found to have no merit), plaintiff
was entitled to seek alternative relief. Finally, the DCA
held that plaintiff was entitled to a de novo action in
circuit court, because there was no administrative order
at issue for purposes of an administrative appeal or
certiorari review. DePaola v. Town of Davie, 29 Fla. L.
Weekly D1052 (Fla. 4th DCA, April 28, 2004).
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INVERSE CONDEMNATION – PROPERTY OWNERS PRE-
VAILED ON INVERSE CONDEMNATION CLAIM AGAINST
COUNTY AND MOSQUITO CONTROL DISTRICT.
In 1954, plaintiff’s property was the subject of an unre-
corded “easement” of 10 years’ duration for purposes of
mosquito control. Although labeled as an “easement,”
the document used the terms “license,” “licensor,” and
“licensee.” It authorized the district to enter the land
and construct dikes and dams and other structures for
mosquito control. In the years following, a series of
events and actions triggered accusations of trespass,
assertions of title, and a dispute over an unauthorized
footbridge among plaintiffs and various governmental
entities. Ultimately, plaintiffs brought an inverse con-
demnation action against the district and Brevard
County, and the defendants countered with various
affirmative defenses. The Fifth DCA affirmed a circuit
court decision in favor of plaintiffs. The court found
that plaintiffs’ silence regarding the district’s mosquito
control activities on the property did not provide suffi-
cient evidence to support an implied dedication of the
property to public use, where plaintiffs had previously
rejected of an offer by the district to purchase the prop-
erty but offered to allow the district to use the property
on a revocable basis. The court further found the district
failed to provide sufficient evidence to support that it
had an irrevocable license to use the property because its
previous actions showed that it considered its use of the
property to be impermanent and because it showed no
evidence of detrimental reliance arising from its use of
the property. Finally, the court rejected the govern-
ments’ argument that some of plaintiffs’ property was
sovereign submerged land owned by the State of Florida,
because the evidence demonstrated that the lands at
issue were not navigable. Brevard County v. Blasky, 29
Fla. L. Weekly D1055 (Fla. 5th DCA, April 30, 2004).

CONTRACTS – CITY NOT ENTITLED TO SUMMARY JUDG-
MENT ON BREACH OF CONTRACT CLAIM ARISING FROM
CITY’S SALE OF WATER AND SEWER CAPACITY.
The City of Coconut Creek entered a contract with a
company in which the company agreed to finance, con-
struct and then convey to the city a portion of water
distribution and sewage pipelines through which the
city would provide water and sewer service to the
company’s properties and other properties served by the
city. Under the agreement, any participant in the com-
pany could surrender any unused capacity to the city
and receive compensation for such capacity from the
city. The agreement also authorized the city to refuse to
accept any offer of unused capacity. Plaintiff, one of the
participants in the company, sought to surrender its
unused capacity to the city for sale to another developer.
The city declined to accept the surrender, and instead
sold capacity directly to the developer. Plaintiff sued the
city, claiming the city breached the contract by selling
the capacity to the developer without compensating
plaintiff as required under the contract. The city claimed
that it did not sell the capacity that plaintiff sought to
surrender, and was, therefore, not obligated to pay. The
city contended the capacity that it sold was obtained
from Broward County under a separate agreement. The

Fourth DCA reversed the trial court’s order of summary
judgment in favor of the city. It held there were material
facts in dispute about the capacity of the system at issue,
and about the effect of the city’s separate agreement with
Broward County on the contract between the city and
plaintiff. Winston Park, Ltd. v. City of Coconut Creek, 29 Fla.
L. Weekly D1087 (Fla. 4th DCA, May 5, 2004).

PUBLIC NUISANCE – TRIAL COURT ERRED IN REFUSING TO
ALLOW COUNTY TO OFFER EVIDENCE THAT NIGHTCLUB
WAS A PUBLIC NUISANCE.
Manatee County brought an action against a teen night-
club seeking an order of contempt, sanctions, and a
declaration of public nuisance, after the nightclub alleg-
edly violated the terms of an injunction that required it
to address noise and security problems at the premises.
The injunction provided that if the nightclub violated
the injunction, the court could find the nightclub in
contempt or declare it a public nuisance. The court
refused to find the nightclub in contempt and refused to
allow the county to offer evidence that the nightclub
was a public nuisance, stating the county would have
to file a separate action. The Second DCA reversed as to
the trial court’s refusal to allow evidence regarding
public nuisance, finding the trial court misinterpreted
the terms of the injunction. It found the trial court erred
in concluding that parts of the injunction were unen-
forceable due to vagueness, and concluded the county
provided sufficient evidence to establish the nightclub
had violated the injunction. Accordingly, it held the
trial court should have considered whether to declare
the nightclub a public nuisance. Manatee County v.
Outerlimits, Inc., 29 Fla. L. Weekly D1100 (Fla. 2d DCA,
May 7, 2004).

CERTIORARI – CIRCUIT COURT ERRED IN OVERTURNING
COUNTY’S DECISION WHEN TWO OF THREE REASONS FOR
DISAPPROVING A DEVELOPMENT APPLICATION WERE SUP-
PORTED BY SUBSTANTIAL COMPETENT EVIDENCE.
Plaintiff, a member of a homeowner’s association, and
Orange County appealed a circuit court decision that
overturned the county’s denial of a multi-family resi-
dential project. The circuit court determined that two of
the three reasons for the county’s disapproval of the
project were supported by substantial competent evi-
dence, but overturned the county decision because the
third reason was invalid. The Fifth DCA reversed, hold-
ing that even if one of the stated reasons were invalid,
the substantial competent evidence supporting the other
two reasons required the circuit court to uphold the
county’s decision. Dorian v. Davis, 29 Fla. L. Weekly
D1110 (Fla. 5th DCA, May 7, 2004).

TORTS – CITY “FIRE EXPLORER” PROGRAM IS WITHIN
CATEGORY OF ACTIVITIES FOR WHICH A PARENT MAY
WAIVE CHILD’S LITIGATION RIGHTS.
Plaintiff appealed an order of summary judgment in
favor of the City of Coral Gables in an action for negli-
gence. Plaintiff is the mother of a child injured in a slip-
and-fall accident at fire station while participating in a
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city “Fire Rescue Explorer Program.” The mother had
signed a hold-harmless agreement in order for her child
to participate in the program. The 3rd DCA upheld the
trial court’s decision, stating the city’s program falls
within the category of commonplace child-oriented com-
munity or school-supported activities for which a par-
ent may waive his or her child’s litigation rights in
authorizing the child’s participation. Gonzalez v. City of
Coral Gables, 29 Fla. L. Weekly D1147 (Fla. 3rd DCA, May
12, 2004).

COMPETITIVE BIDDING – TRIAL COURT ERRED IN AWARD-
ING LOST PROFITS TO BIDDER THAT WAS WRONGFULLY
DENIED A PUBLIC CONTRACT.
Plaintiffs, school bus transportation companies, pre-
vailed in a Chapter 120, F.S., bid protest proceeding
against the Miami-Dade County School Board. Because
the school year was nearly over by the time the bid
protest had concluded, the bidders sought damages in
the amount of their bids. The bidders filed an action in
circuit court seeking damages for lost income and profits
for the period of time in which they were wrongfully
denied the contracts. The circuit court ruled in their
favor, but the Third DCA reversed. The court explained
that neither the Administrative Procedure Act nor
Florida case law supports an award of lost profits to an
unsuccessful bidder, even where the public entity has
acted arbitrarily or capriciously. The DCA remanded the
case for a factual determination of whether the school
board could rectify the losses caused by its wrongful
denial by awarding the plaintiffs comparable bus routes
in a future school year. Miami-Dade County School Board
v. J. Ruiz School Bus Service, Inc., 29 Fla. L. Weekly D1191
(Fla. 3rd DCA, May 19, 2004).

COMPREHENSIVE PLANS – PLAINTIFFS THAT DEMON-
STRATED STANDING TO CHALLENGE APPROVAL OF PLAN
AMENDMENTS IN ADMINISTRATIVE HEARING DID NOT HAVE
STANDING TO APPEAL AGENCY ORDER RESULTING FROM
SUCH HEARING.
Individuals and a not-for-profit association appealed the
entry of a final order of the Department of Community
Affairs finding amendments to the Martin County Com-
prehensive Growth Management Plan “in compliance.”
The Fourth DCA held that appellants did not have
standing to maintain the appeal because they did not
demonstrate they were “adversely affected” by the agency
decision. The court explained that standing on appeal
requires more than standing at the administrative level.
Thus, even though appellants had standing as “affected”
parties in the de novo administrative hearing, they did
not meet the requirement for standing to appeal agency
action as set forth in Section 120.68, F.S., which requires
that a party be “adversely affected” by the final agency
action. O’Connell v. Department of Community Affairs, 29
Fla. L. Weekly D1220 (Fla. 4th DCA, May 19, 2004).

AIRPORTS – CITY AIRPORT AUTHORITY’S RESOLUTION
IMPOSING A BAN ON CERTAIN TYPES OF AIRCRAFT WAS
NOT AN INVALID ZONING ORDINANCE.
In an effort to implement the federal Aviation Noise and
Capacity Act, the City of Naples Airport Authority
adopted a resolution that imposed a ban on certain
types of aircraft. Plaintiffs sought an injunction to pro-
hibit enforcement of the resolution, under the theory
that the resolution was an invalid zoning ordinance
under state law. The Second DCA affirmed summary
judgment in favor of the authority, holding the resolu-
tion was not a matter regulated by state zoning law.
Continental Aviation Services, Inc. v. City of Naples Airport
Authority, 29 Fla. L. Weekly D1236 (Fla. 2d DCA, May 26,
2004).

EMPLOYMENT – EMPLOYEE THAT VOLUNTARILY SUBMIT-
TED HERSELF TO ADMINISTRATIVE REVIEW PROCESS MAY
NOT BRING AN INDEPENDENT ACTION IN CIRCUIT COURT
TO CHALLENGE COUNTY’S EMPLOYMENT ACTION.
Plaintiff, an employee of the Miami-Dade County Cor-
rections Department, was disciplined for violating sev-
eral department rules. Plaintiff sought administrative
review of the county’s action. The county manager
accepted the hearing officer’s findings but determined
that plaintiff’s actions warranted a greater penalty, and
demoted her to a position of comparable salary range.
Plaintiff then brought an action that was removed to
federal court, and, ultimately remanded to state court
for resolution of state law discrimination claims. After
the circuit court denied the county’s motion for sum-
mary judgment on some of plaintiff’s claims, the county
sought a writ of prohibition to prevent the court from
exercising jurisdiction over plaintiff’s claim that the de-
motion violated her due process rights under the Florida
Constitution. The Third DCA granted the writ, holding
that plaintiff was precluded from pursuing this claim in
circuit court where she had voluntarily submitted her-
self to the administrative review process provided by the
county. Plaintiff’s only recourse was to appeal the county
manager’s decision to the appellate division of circuit
court. Miami-Dade County v. Moreland, 29 Fla. L. Weekly
D1258 (Fla. Third DCA, May 26, 2004).

CONSTITUTIONAL LAW – CHALLENGE TO CITY’S GOLF
COURSE POLICY DID NOT STATE A CAUSE OF ACTION FOR
VIOLATION OF DUE PROCESS – POLICY WAS NOT ARBI-
TRARY AND CAPRICIOUS.
Plaintiff challenged the constitutionality of a municipal
golf course policy that required golfers to use golf carts
rather than walk. The Fifth DCA affirmed the trial
court’s dismissal of the case. It held that plaintiff had no
constitutionally protected right to walk while golfing.
Further, it held the policy was not arbitrary and capri-
cious where the policy was rationally based in objectives
to speed play and increase revenue. Zurla v. City of
Daytona Beach, 29 Fla. L. Weekly D1277 (Fla. 5th DCA,
May 28, 2004).
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EMINENT DOMAIN – CONDEMNOR REQUIRED TO PAY
EXPERT WITNESS AND ATTORNEY’S FEES REGARDLESS OF
WHETHER THERE IS A CONTRACTUAL AGREEMENT
BETWEEN LANDOWNER AND EXPERT.
The Department of Transportation (DOT) appealed two
orders awarding supplemental fees and costs to the
landowner in an eminent domain proceeding. DOT
disputed its responsibility to pay expert witness fees for
engineering and land-use planning experts, contending
the landowner had incurred no contractual obligation
to pay its experts for their efforts. The First DCA af-
firmed the lower court. It held that sections 73.091(1),
73.091(3), (4), and (5), F.S., unmistakably manifest legis-
lative intent that the condemnor be required to pay
expert witness and attorney’s fees, regardless of whether
there is an agreement between the expert and the land-
owner. The court agreed with DOT, however, that the
lower court erred by failing to make “specific findings”
to justify the lump sums awarded as expert witness fees,
such as hours, rate and total fee. Department of Transp. v.
Nassau Partners, Ltd., 29 Fla. L. Weekly D1330 (Fla. 1st
DCA, June 3, 2004), rehearing granted, 29 Fla. L. Weekly
D1811 (Fla. 1st DCA, Aug. 10, 2004) (substituted opinion
did not change holding).

CONTRACTS – FORMS SIGNED BY CITY EMPLOYEES UPON
THEIR RETIREMENT TO CONTINUE PARTICIPATION IN
HEALTH INSURANCE PLAN DID NOT CONSTITUTE AN AGREE-
MENT THAT PREMIUM AMOUNT WOULD REMAIN UN-
CHANGED.
Retired City of Miami employees filed a breach of con-
tract class action against the City of Miami. Plaintiffs
contended that forms they signed at the time of retire-
ment contractually obligated the city to provide group
insurance coverage to them in perpetuity and at a fixed
rate. The form at issue asked the retiring employees if
they wished to continue participating in the insurance
plan after retirement, and, if so, to authorize the deduc-
tion of their health insurance premiums from their pen-
sion checks. The amount shown on the form indicated
the amount of the premium in place at the time of the
employee’s retirement. The Third DCA reversed a circuit
court decision in favor of plaintiffs. It explained the issue
of unchanged premiums was an essential contract term,
and that the forms contained nothing that would indi-
cate the premium amount would not change. As there
was no “meeting of the minds,” plaintiffs’ claim to an
unchanged premium amount was unenforceable. City of
Miami v. Case, et al., 29 Fla. L. Weekly D1481 (Fla. 3rd

DCA, June 23, 2004).

COMPREHENSIVE PLANS – CITY’S DENIAL OF PETITION
FOR SMALL-SCALE PLAN AMENDMENTS WAS NOT FAIRLY
DEBATABLE.
A landowner sought two small-scale comprehensive
plan amendments for its property, to change the future
land-use map designation of the property from “preser-
vation” to “medium/high residential/tourist.” The City

of Bradenton Beach denied the amendments, and a cir-
cuit court ruled in favor of the city. The Second DCA
reversed. The court found the city’s denial was not
“fairly debatable” where evidence showed that designa-
tion of the property as “preservation” was erroneous. It
found that citizen testimony (by a former city commis-
sioner and by a member of citizen advisory council) as
to the city’s intent for the property to be designated as
preservation and maintained as open space was insuffi-
cient to rebut expert testimony that property did not
meet the definition of “preservation” in the comprehen-
sive plan. Island, Inc. v. City of Bradenton Beach, 29 Fla. L.
Weekly D1488 (Fla. 2d DCA, June 23, 2004).

ELECTION OF REMEDIES – EMPLOYEE’S WHISTLE-BLOWER
COMPLAINT BARRED BY HER ELECTION TO PURSUE COL-
LECTIVE BARGAINING GRIEVANCE TO CONCLUSION.
Plaintiff appealed an order of the Public Employees Rela-
tions Commission (PERC) dismissing her whistle-blower
complaint. Plaintiff’s collective bargaining representa-
tive filed a complaint on her behalf after she was repri-
manded by her employer. Plaintiff’s grievance was de-
nied and she filed a whistle-blower complaint with the
Florida Commission on Human Relations. She did not
withdraw her grievance, however, and it was ultimately
denied at subsequent levels. PERC dismissed plaintiff’s
whistle-blower complaint after determining that it was
barred by her election of remedies. The Fourth DCA
affirmed. It held the choice of remedies provision in
section 447.401, F.S., also applies to whistle-blower ac-
tions under section 112.3187(11), F.S. Taylor v. Public
Employees Relations Commn., 29 Fla. L. Weekly D1497 (Fla.
4th DCA, June 23, 2004).

CERTIORARI – CIRCUIT COURT DEPARTED FROM ESSEN-
TIAL REQUIREMENTS OF LAW BY FAILING TO CONSIDER
EVIDENCE THAT PROPERTY WAS USED AS A JUNKYARD.
The Orange County Board of County Commissioners
found that plaintiff violated the county code by creating
a junkyard, undertaking extensive auto repairs, and
accumulating trash and debris on her residentially zoned
property. Plaintiff then filed an application for a non-
conforming land use, claiming her property had been
used as a hobby shop for the purpose of repairing
racecars. The county denied the application, determin-
ing there was insufficient evidence that the property had
been continuously used for racecar repair and that the
dominant use of the property was for the storage of
junk. Plaintiff sought certiorari in circuit court. The
circuit court quashed the county’s decision and the
county petitioned the district court for certiorari. The
Fifth DCA quashed the circuit court decision because
the circuit court departed from the essential require-
ments of law by considering only evidence as it related
to the use of the property for racecar repair, and not
evidence that the property was being used as a junkyard.
Orange County v. Butler, 29 Fla. L. Weekly D1561 (Fla. 5th

DCA, July 2, 2004).
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CONTEMPT – ERROR TO FIND CITY IN CONTEMPT FOR
IMPLEMENTING MORATORIUM ON ISSUANCE OF BUILDING
PERMITS.
The City of Cocoa Beach appealed an order imposing
contempt sanctions. The case arose when a property
owner filed a complaint for injunctive and declaratory
relief against the city and the county supervisor of
elections, challenging the legality of a voter-initiated
referendum that would change the maximum building
height and density. The parties entered a stipulation in
which the parties agreed to allow the election to proceed
with the challenged language on the ballot, and the city
agreed to stay enforcement of the referendum (charter
amendment) pending the final hearing. The circuit court
entered an order, which provided that if the referendum
were to pass, the city was enjoined from enforcing the
proposed charter amendments. The referendum passed
and the city subsequently implemented a building mora-
torium. The plaintiff filed motions for contempt, claim-
ing the city’s moratorium was an attempt to circumvent
the terms of the injunction. The circuit court agreed. On
appeal, the Fifth DCA reversed. It concluded the stipula-
tion of the parties, and the injunction based on that
agreement, pertained only to charter amendments re-
lated to the referendum and did not restrict the city’s
ability to enact similar limitations by other methods
(such as the moratorium). City of Cocoa Beach v. Vacation
Beach, Inc., 29 Fla. L. Weekly D1564 (Fla. 5th DCA, July 2,
2004).

CERTIORARI – CHALLENGE TO APPROVAL OF SITE PLAN
MOOTED BY APPROVAL OF A NEW SITE PLAN – ERROR TO
DISMISS PETITION IN ITS ENTIRETY WHEN OUTSTANDING
ISSUES REMAINED.
Petitioners sought certiorari review of the City of
Melbourne’s decision to approve a site plan and a condi-
tional use for a height variance. While the petition was
pending, the property owner sought and obtained a
new site plan approval from the city that was designed
to address petitioner’s objections to the original site
plan. The circuit court determined the case was mooted
by the city’s approval of the new site plan, and that
petitioners’ challenge to the facial validity of the city’s
zoning code could not be addressed in a certiorari pro-
ceeding. The Fifth DCA affirmed on these issues, but
found the circuit court misapplied the law in dismissing
the petition in its entirety because petitioners’ problems
with the conditional-use approval for a height variance
were not affected by the new site plan and not entirely
based on constitutional issues. Nannie Lee’s Strawberry
Mansion, Etc., et al. v. City of Melbourne, 29 Fla. L. Weekly
D1568 (Fla. 5th DCA, July 2, 2004).

EMINENT DOMAIN – ERROR TO PREVENT TESTIMONY
AND JURY INSTRUCTION RELATED TO DECLINE IN RENTAL
INCOME OF PROPERTY DUE TO PENDING CONDEMNATION.
A property owner appealed a final judgment awarding
him compensation for the taking of his property by the
Department of Transportation for a by-pass project. The
Second DCA found the trial court erred in granting a

motion in limine that prevented any testimony to show
lost rents or the inability to find or retain tenants for the
property due to “condemnation blight.” The DCA also
found the circuit court erred in failing to grant the
property owner’s requested jury instruction that would
have instructed the jury to base the award on the value
of the property as it would be without the threat of
condemnation, if it found that the fair market value had
decreased because of the prospect of condemnation. Brown
v. Department of Transportation, 29 Fla. L. Weekly D1579
(Fla. 2d DCA, July 2, 2004).

CONTRACTS – CITY CONTRACT FOR CONSTRUCTION AND
INSTALLATION OF NATURAL GAS PIPELINES AND SERVICE
LINES WAS INTERNALLY AMBIGUOUS.
Plaintiff contracted with the City of Pensacola to install
natural gas pipelines. Plaintiff claimed the city breached
the contract by performing itself a substantial portion of
the work referenced in the contract. Plaintiff appealed a
summary judgment in favor of the city. The First DCA
reversed. It determined the portion of the contract per-
taining to the use of other contractors was internally
ambiguous and did not give the city a clear and unlim-
ited right to perform the contract work itself. G.H. Skip-
per, Inc. v. City of Pensacola, 29 Fla. L. Weekly D1630 (Fla.
1st DCA, July 14, 2004).

EMINENT DOMAIN – TRIAL COURT ERRED IN AWARDING
ATTORNEY’S FEES TO ORGANIZATION IN AN AMOUNT THAT
INCLUDED COMPENSATION FOR BENEFITS ACHIEVED BY
ORGANIZATION’S TENANTS.
The Palm Beach County School Board appealed an or-
der awarding fees and costs resulting from an eminent
domain proceeding to an organization that provided
housing for persons suffering from HIV/AIDS. The lower
court had entered a final judgment that specifically pre-
cluded the tenants from seeking attorney’s fees, and the
tenants did not object to the final judgment. The Fourth
DCA reversed the decision, based on the lower court’s
previous final judgment that precluded tenants from
seeking fees, and based upon section 73.092(1), F.S.,
which provides that attorney’s fee awards shall be “based
solely on the benefits achieved for the client.” It rea-
soned that the organization, not the organization’s
tenants, was the client for purposes of the fee award.
Accordingly, it struck that portion of the fee award that
was predicated on the benefits achieved for the
organization’s tenants. The School Board of Palm Beach
County v. 427 Hope, Inc., 29 Fla. L. Weekly D1685 (Fla. 4th

DCA, July 21, 2004).

SUNSHINE LAW – SUNSHINE ACT APPLIED TO MEETING
OF PRE-TERMINATION CONFERENCE PANEL.
Palm Beach County moved for a rehearing in a case in
which the Fourth DCA held a meeting of a pre-termina-
tion conference panel was subject to the Sunshine Act.
The court noted on rehearing the meeting should have
been open to the public because the closed-door portion
of the meeting was not just a “fact-gathering” meeting.
Instead, staff gave advice on the ultimate decision (which
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was made during the meeting) to terminate the em-
ployee. Because its decision was limited to the particular
facts of this case, the court rejected the county’s argu-
ment that its decision would have the effect of bringing
within the Sunshine Act all consultations with staff
made by government decision-makers. Dascott v. Palm
Beach County, 29 Fla. L. Weekly D1732 (Fla. 4th DCA, July
28, 2004).

STANDING – RESIDENTS DID NOT HAVE STANDING TO
APPEAL ORDER AUTHORIZING COMPREHENSIVE PLAN
AMENDMENTS.
A county resident and a citizen’s association appealed a
final order of the Florida Department of Community
Affairs, which accepted the recommended order of an
administrative law judge finding proposed comprehen-
sive plan amendments “in compliance.” The Fourth DCA
dismissed the appeal for lack of standing. The court
noted that appellants had demonstrated standing to
participate in the administrative proceeding below be-
cause they met the statutory prerequisite for standing in
Section 163.3184(9). F.S. (an “affected person” has stand-
ing). Nevertheless, it recognized that standing to appeal
an administrative order under the Administrative Pro-
cedure Act is narrower. Section 120.68(1), F.S., requires
an appellant to be “adversely affected by the final agency
action.” The appellants failed to meet this standard.
Melzer v. Department of Community Affairs, 29 Fla. L. Weekly
D1774 (Fla. 4th DCA, Aug. 4, 2004).

CODE ENFORCEMENT – ERROR TO DISMISS WITH PREJU-
DICE COMPLAINT ALLEGING DUE PROCESS VIOLATIONS
AND CHALLENGING FACIAL VALIDITY OF CODE ENFORCE-
MENT ORDINANCE AND STATUTE.
Plaintiffs were the subjects of various code enforcement
actions by Orange County. Ultimately, plaintiffs filed a
declaratory action against the county, challenging the
facial validity of the county’s code enforcement ordi-
nances, as well as the facial validity of Section 162.09(1),
F.S. Plaintiffs contended the county’s ordinances and
Section 162.09 were facially unconstitutional for autho-
rizing fines and liens without providing for notice and
an opportunity to be heard, and that the ordinances
and Sections 162.09(1) and 162.07 were unconstitutional
for authorizing fines and liens based solely upon the
affidavit of a code inspector. Further, plaintiffs claimed
the ordinances and Section 162.09(1) were facially un-
constitutional for authorizing imposition of excessive
fines. In addition, plaintiffs sought damages under Sec-
tion 1983, alleging the county violated their right to
procedural due process by imposing fines and a lien
without notice and an opportunity to be heard; violated
their right to substantive due process by imposing fines
and a lien based solely upon a one-sided affidavit of non-
compliance; and violated their Eighth Amendment right
against excessive fines. The circuit court granted the
county’s motion to dismiss and the Fifth DCA reversed.
The court found that plaintiffs’ complaint adequately
stated a cause of action under Section 1983 based on its
explanation in detailed terms the statutory scheme as
well as the specific actions taken by the code inspectors

and the county’s Code Enforcement Board. Similarly,
the court held the allegations were sufficient to invoke
the court’s jurisdiction to determine the constitutional-
ity of the statutes and ordinances. In addition, the court
rejected the county’s arguments that plaintiffs’ failed to
exhaust their administrative remedies and that the com-
plaint was barred by res judicata. Wilson v. Orange County,
29 Fla. L. Weekly D1800 (Fla. 5th DCA, Aug. 6, 2004).

POLICE POWERS – ORDINANCE THAT LIMITED THE NUM-
BER OF DOGS A HOMEOWNER MAY MAINTAIN CAN BE
PROPERLY APPLIED TO RESIDENT WHO OWNED MORE THAN
THE ESTABLISHED LIMIT PRIOR TO ENACTMENT OF THE
ORDINANCE.
Bal Harbour Village appealed the denial of permanent
injunctive relief related to the enforcement of an ordi-
nance that limited the number of dogs a property owner
may maintain to two. The village took this action in
response to a rash of problems involving dogs within
the village. At the time of its enactment, the appellee
already owned four dogs. The village sought to enforce
the ordinance against the appellee, and ultimately sought
temporary and permanent injunctive relief. Appellee ar-
gued the ordinance was substantive in nature and could
not be enforced retroactively. The trial court agreed but
the Third DCA reversed. It found the general rule against
retroactive application of a substantive law inapplicable
in the context of legislation enacted pursuant to the
government’s police power to abate a nuisance. Bal
Harbour Village v. Welsh, 29 Fla. L. Weekly D1816 (Fla. 3rd

DCA, Aug. 11, 2004).

FORFEITURE – ERROR TO DISMISS COUNTERCLAIM FOR
DAMAGES IN FORFEITURE ACTION THAT WAS VOLUNTAR-
ILY DISMISSED BY AGENCY.
The owner of a vehicle seized in a forfeiture action under
the Florida Contraband Forfeiture Act appealed an or-
der dismissing the forfeiture action with prejudice. The
vehicle owner filed a counterclaim for damages, alleging
the Department of Highway Safety and Motor Vehicles
(DHSMV) knew that it had no evidence to support its
forfeiture complaint. The owner sought as damages the
fair rental value of his vehicle since the date of seizure,
the diminution in market value of the vehicle, damages
relating to any damage to the vehicle that may have
occurred, and attorney’s fees and costs. DHSMV later
dismissed the forfeiture action with prejudice, and, over
the owner’s objection, the trial court approved the dis-
missal. On appeal, the Fifth DCA determined Chapter
932, F.S, does not authorize the recovery of “fair rental
value” damages. The court recognized, however, that
the statute authorized some of the other damages, and
that the owner could be considered a “prevailing party”
for purposes of the statute. Accordingly, the Fifth DCA
held it was error to dismiss the entire complaint with
prejudice, and that the owner should be given an op-
portunity to replead to state a cause of action for wrong-
ful forfeiture under Section 932.703, F.S. Cox v. Depart-
ment of Hwy. Safety & Motor Vehicles, 29 Fla. L. Weekly
D1857 (Fla. 5th DCA, Aug. 13, 2004).
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MUNICIPAL CHARTER – CITY COULD NOT AVOID RE-
QUIREMENT TO HOLD REFERENDUM PRIOR TO TRANSFER-
RING RECREATIONAL PROPERTY BY REDESIGNATING
PROPERTY TO A DIFFERENT CLASSIFICATION.
The Pompano Beach city charter provides that certain
city-owned property, including recreational facilities,
may be transferred only after approval in a referendum
election. Instead of holding a referendum, the city redes-
ignated a recreational facility (a parking lot near the
ocean) to a different classification that did not require a
referendum. At the same meeting, the City Council au-
thorized the transfer of the property to a community
redevelopment agency. The city’s decision was chal-
lenged, and the trial court held the charter permitted the
city’s action. The Fourth DCA, applying principles of
statutory interpretation to various charter provisions,
disagreed, and held the city’s action was prohibited by
its charter. Shulmister v. City of Pompano Beach, 29 Fla. L.
Weekly D1913 (Fla. 4th DCA, Aug. 18, 2004).

Section 3. Recent Decisions of
the United States Supreme Court

CIVIL RIGHTS – HOSTILE WORK ENVIRONMENT – COURT
OF APPEALS ERRED IN FINDING EMPLOYER WAS STRICTLY
LIABLE AND THUS COULD NOT ASSERT AFFIRMATIVE DE-
FENSE TO A CLAIM OF CONSTRUCTIVE DISCHARGE.
The United States Supreme Court reversed a ruling of
the Third Circuit that held a claim of constructive dis-
charge, if proved, constitutes a tangible employment
action that renders an employer strictly liable for ha-
rassing conduct of supervisors. The court held that, to
establish a claim for constructive discharge, a plaintiff
alleging harassment must establish the working envi-
ronment became so intolerable that plaintiff’s resigna-
tion qualified as a fitting response. Further, it held an
employer is entitled to assert an affirmative defense to
such a claim based on the court’s decisions in Faragher v.
Boca Raton, 524 U.S. 775 (1998), and Burlington Industries,
Inc. v. Ellerth, 524 U.S. 742 (1998). Thus, an employer
may defend against a constructive discharge claim by
showing that (1) it had installed a readily accessible and
effective policy for reporting and resolving complaints of
sexual harassment; and (2) that plaintiff unreasonably
failed to avail himself or herself of the employer’s reme-
dial procedures. The court further held this defense
would not be available to an employer if the plaintiff
quits in reasonable response to an employer-sanctioned
adverse action officially changing plaintiff’s employment
status or situation, such as a humiliating demotion,
extreme cut in pay, or transfer to a position in which
plaintiff would face unbearable working conditions. Penn-
sylvania State Police v. Suders, 17 Fla. L. Weekly Fed. S391
(June 14, 2004).

SPEECH – COURT UPHOLDS PRELIMINARY INJUNCTION
AGAINST ENFORCEMENT OF CHILD ONLINE PROTECTION
ACT.
The United States Supreme Court upheld a ruling of the
Third Circuit that affirmed a district court’s ruling that
enforcement of the federal Child Online Protection Act
(COPA) should be enjoined because the statute likely
violates the First Amendment. The federal government
failed to show that COPA was the least restrictive means
of preventing minors from using the Internet to gain
access to harmful materials. Specifically, the challengers
argued that blocking and filtering software is a less
restrictive alternative to COPA, and the court found the
government would not be likely to disprove that con-
tention at trial. Further, the court reasoned there were
important practical reasons for letting the injunction
stand pending a full trial on the merits. The harm
prevented by the injunction – extraordinary harm and
serious chill on protected speech due to enforcement of
COPA – far outweighed the potential harm resulting
from the injunction. In addition, affirming the injunc-
tion and remanding for trial would allow the parties to
update and supplement the record to accommodate cur-
rent Internet technology, as well as account for a changed
legal landscape that includes two recently enacted stat-
utes that might qualify as less restrictive alternatives to
COPA. Ashcroft v. American Civil Liberties Union, 17 Fla. L.
Weekly Fed. S507 (June 29, 2004).

Section 4. Recent Decisions
of the United States Court
of Appeals, Eleventh Circuit

SEXUAL HARASSMENT – CITY ENTITLED TO SUMMARY
JUDGMENT ON CLAIMS OF EMPLOYMENT DISCRIMINATION,
NEGLIGENT RETENTION, AND VICARIOUS LIABILITY FOR
ASSAULT AND BATTERY.
Plaintiff sued the City of Lakeland, claiming that while
she was employed as a public safety aide with the city
police department she was subject to unwanted sexual
advances by an officer who ultimately became her super-
visor. The Eleventh Circuit granted the city’s motion for
summary judgment on all counts of the complaint.
Most of the court’s opinion centers around plaintiff’s
claim that the city should be vicariously liable for the
police officer’s sexual harassment on a theory of “quid
pro quo” harassment. Plaintiff argued that she suffered
a “tangible employment action” because the officer used
his supervisory authority (including threats of termina-
tion or transfer) to obtain plaintiff’s consent to engage
in sexual activities. The court disagreed that mainte-
nance of the status quo, such as an employee keeping
his or her job, is sufficient to automatically create vicari-
ous liability. The court explained that maintenance of
the status quo did not rise to the “significant change in
status” standard established by the Supreme Court.
Further, the court explained that plaintiff’s argument
undermines the avoidable consequences doctrine estab-
lished by the Supreme Court. Here, plaintiff declined the
city’s offer to return plaintiff to work at her same job
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without any contact with the officer, but accepted an
offer to transfer to another city agency at the same rate
of pay. The court concluded that an employer is not
liable when it takes a “tangible employment action”
with an employee’s consent or at an employee’s request
in an effort to remediate prior sexual harassment. The
court further held the city successfully established a
Faragher/Ellerth affirmative defense in proving that it
exercised reasonable care to prevent and promptly cor-
rect the harassment, and that plaintiff unreasonably
failed to take advantage of any protective or corrective
opportunities offered by the city. Speaks v. City of Lake-
land, 17 Fla. L. Weekly Fed. D558 (11th Cir., April 21,
2004).

CIVIL RIGHTS – SCHOOLTEACHER, SCHOOL PRINCIPAL
AND SCHOOL DISTRICT NOT ENTITLED TO SUMMARY
JUDGMENT ON CLAIMS OF FREEDOM OF SPEECH AND
ESTABLISHMENT CLAUSE VIOLATIONS.
A public school student brought an action against a
public school teacher, school principal and school board
alleging his First Amendment Freedom of Speech rights
were violated when the teacher and principal punished
him for silently raising his fist during daily flag salute,
and alleging that his Establishment Clause rights were
violated by the teacher’s daily “ritual” of conducting a
silent moment of prayer. The Eleventh Circuit reversed a
district court’s order granting summary judgment in
favor of the defendants. It held the teacher and principal
were not entitled to summary judgment on qualified
immunity grounds against the Speech Clause claims.
While the teacher and principal were engaged in a dis-
cretionary function that potentially entitled them to
summary judgment, the court found the evidence sup-
ported a conclusion that they violated the student’s
clearly established right to be free from compelled speech,
and violated his right to engage in affirmative expres-
sion. Further, the court found the teacher was not even
potentially entitled to summary judgment on qualified
immunity grounds against the student’s Establishment
Clause claims because she did not demonstrate her daily
moment of silent prayer was a discretionary function of
her job. In addition, the court found the student intro-
duced sufficient evidence to support a determination
that his clearly established rights under the Establish-
ment Clause and Speech Clause were violated. As such,
the court concluded the school board could be held
liable for Speech and Establishment Clause violations
under “official policy” or “custom” theories, and under
a “delegation to a final policymaker” theory. Holloman v.
Harland, 17 Fla. L. Weekly Fed. C593 (11th Cir., May 28,
2004).

AMERICANS WITH DISABILITIES ACT (ADA) – POLICE
OFFICERS FAILED TO ESTABLISH THEY WERE “SUBSTAN-
TIALLY” LIMITED IN ANY MAJOR LIFE ACTIVITY TO QUALIFY
AS DISABLED UNDER THE ADA – THE JOB OF “POLICE
OFFICER” IS TOO NARROW A RANGE OF JOBS TO CONSTI-
TUTE A “RANGE OF JOBS” AS DEFINED BY EEOC REGULA-
TIONS.

Plaintiffs, police officers with the City of Miami, brought
an action under the Americans with Disabilities Act,
challenging a city policy that prohibits light or limited-
duty officers from working in any off-duty assignments.
The plaintiffs claimed the city policy discriminated against
them based on their disabilities. The Eleventh Circuit
affirmed a district court decision granting judgment as a
matter of law for the city. It held the plaintiffs did not
establish they were disabled within the meaning of the
ADA where they failed to offer any evidence to show
their impairments substantially limited any major life
activity. While the plaintiffs were classified as disabled
under the city’s policy and assigned to light or limited-
duty assignments, the court determined that a level of
“moderately below average” impairment to major life
activities does not amount to the “substantial” impair-
ment required to show a disability within the protec-
tions of the ADA. Further, assuming that plaintiffs
established they were substantially limited in the major
life activity of working as a “police officer,” the court
held that “police officer” is too narrow a range of jobs to
qualify as a “class of jobs” as defined in the EEOC
regulations. Rossbach v. City of Miami, 17 Fla. L. Weekly
Fed. C638 (11th Cir. June 7, 2004).

SIGN ORDINANCES – CHALLENGE TO CONSTITUTIONAL-
ITY OF CITY SIGN ORDINANCE IS MOOTED WHERE CITY
AMENDED SIGN CODE SOON AFTER PLAINTIFF COMPLAINED
ABOUT THE ORDINANCE AND PRIOR TO PLAINTIFF FILING
SUIT.
The Eleventh Circuit reversed a district court’s grant of
summary summary judgment in favor of a plaintiff that
challenged the constitutionality of the City of Sunrise’s
sign ordinance. In this case, plaintiff was denied a per-
mit under the city’s sign code and plaintiff’s attorney
wrote the city, claiming the sign code was unconstitu-
tional. Sixteen days later, the city adopted an amended
sign code that eliminated most of the allegedly unconsti-
tutional provisions. Notably, none of the allegedly un-
constitutional provisions of the code were the basis for
denial of the plaintiff’s application (and in fact the
amended code retained all of the provisions that were
cited as the basis for denying the application). Plaintiff
did not reapply for a permit under the new sign code,
but instead sued the city. It contended that the old code
was unconstitutional on its face at the time plaintiff
applied for a permit, and, consequently, there was no
enforceable sign code at the time of its application. There-
fore, plaintiff claimed that because it complied with all
existing laws at the time of application, it obtained an
immediate vested right to a sign permit. The Eleventh
Circuit held the challenge was moot because the original
ordinance had been repealed, and there was no reason-
able likelihood the city would reenact the old sign ordi-
nance. The court found no evidence of detrimental reli-
ance by plaintiff or bad faith on the part of the city that
would support the finding of a vested right to a sign
permit. Finally, the court held that portions of the
amended code that may be unconstitutional are fully
severable from the provisions that actually caused the
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permit to be denied. Coral Springs Street Systems, Inc. v.
City of Sunrise, 17 Fla. L. Weekly Fed. C644 (11th Cir. June
7, 2004).

DUE PROCESS – CITY ENTITLED TO MOTION TO DISMISS
SECTION 1983 ACTION ARISING FROM COUNTY’S PRAC-
TICE OF IMPOUNDING RECOVERED STOLEN VEHICLES.
Plaintiff brought Section 1983 action against Miami-
Dade County, claiming the county’s practice for im-
pounding recovered stolen vehicles violated her proce-
dural due process rights. The Eleventh Circuit upheld a
motion to dismiss in favor of the county. The court
specifically rejected plaintiff’s argument that the county
was required to provide her with an administrative
post-deprivation hearing rather than a tort action.
Carcamo v. Miami-Dade County, 17 Fla. L. Weekly Fed.
C709 (11th Cir., June 29, 2004).

STANDING – PLAINTIFFS DO NOT HAVE STANDING UNDER
VARIOUS FEDERAL LAWS TO CHALLENGE COUNTY’S DECI-
SION NOT TO FUND MENTAL HEALTH RESIDENTIAL TREAT-
MENT FACILITY.
Plaintiffs, two mentally ill residents of St. Johns County,
and the National Alliance for the Mentally Ill (NAMI),
sued St. Johns County after the county decided not to
fund a mental health residential treatment facility. Plain-
tiffs claimed the county’s decision violated the Fair Hous-
ing Act, the Rehabilitation Act, the Americans with
Disabilities Act, and their Fourteenth Amendment right
to due process and equal protection. The Eleventh Cir-
cuit held that plaintiffs did not have standing. The
individuals did not have standing because they did not
show they were qualified to live in a group home, had
sought to do so, and were rejected by the county. There
was no concrete and particularized injury in this case
because the individuals asserted only that they might
have been qualified to live in a group home. NAMI failed
to establish standing both in its own right and as an
association. NAMI claimed the county’s decision wasted
its economic and human resources, but there was no
evidence showing that NAMI lost resources. In addi-
tion, NAMI failed to establish associational standing
because it did not establish that any of its members
would have had standing to sue in their own right.
National Alliance for the Mentally Ill – St. Johns, Inc. v. Board
of County Comm’rs of St. Johns County, 17 Fla. L. Weekly
Fed. C770 (11th Cir., July 15, 2004).

Section 5. Recent Decisions
of the United States
District Courts for Florida

EQUAL PROTECTION – COUNTY’S DENIAL OF SPECIAL
EXCEPTION FOR FAITH-BASED RESIDENTIAL DRUG AND
ALCOHOL RECOVERY PROGRAM VIOLATED EQUAL PRO-
TECTION CLAUSE.
Orange County denied a special exception to allow the
operation of a faith-based residential drug and alcohol

recovery program. Plaintiff, the operator of the pro-
gram, challenged the county zoning code and the
county’s denial on various state and federal statutory
and constitutional grounds. In this opinion, the court
limited its review to plaintiff’s equal protection claims,
and granted summary judgment for plaintiff. It found
the county’s requirement of a special-use permit for
plaintiff’s group home but not for multiple-dwelling
units such as community residential homes, adult daycare
centers and dormitories, violated plaintiff’s equal protec-
tion rights. It found the county failed to offer any
rational basis for believing that plaintiff’s facility posed a
special threat to safety. In addition, it found the county’s
distinction between plaintiff’s facility and other similar
uses in this regard was arbitrary and irrational. The
court further held there was no rational basis for believ-
ing that plaintiff’s religious operations would pose any
greater threat to safety or traffic than similar uses that
did not require a special-use permit. Open Homes Fellow-
ship, Inc. v. Orange County, 17 Fla. L. Weekly Fed. D878
(M.D. Fla., March 9, 2004).

ORDINANCES – SEVERAL PROVISIONS OF COUNTY’S
CHARITABLE SOLICITATION ORDINANCE VIOLATED FIRST
AMENDMENT.
A group of not-for-profit charities challenged the con-
stitutionality of Pinellas County’s charitable solicitation
ordinance on First Amendment and Commerce Clause
grounds. The ordinance requires charitable organiza-
tions to register and obtain a permit from the county
before soliciting a contribution in Pinellas County, for
the stated purpose of preventing fraud, deception or
misrepresentation in the solicitation, use and reporting
of contributions. Pursuant to the ordinance, the direc-
tor of the county’s Department of Justice and Consumer
Services promulgated application forms to collect the
information required by the ordinance. The ordinance
authorizes the county commission to set and charge an
application fee based on the amount of contributions
received by the organization. The court found the fol-
lowing provisions of the ordinance were an unconstitu-
tional prior restraint on protected speech: (1) provisions
that authorized the director to promulgate application
forms, because they conferred unbridled and unconsti-
tutional discretion upon the director; 2) provisions re-
garding the ordinance’s deadline for a decision on an
application, because it failed to authorize an applicant’s
solicitation in the absence of a permit’s grant, renewal
or denial by the deadline; and 3) provisions regarding
the response to an incomplete application, because there
was no time constraint on determining what consti-
tuted a “proper” application. The court upheld registra-
tion and reporting provisions of the ordinance, except
for the application fee provision. It found there was no
evidence of a link between the fees and the cost of the
ordinance’s administration and enforcement. The court
rejected plaintiffs’ claims that the ordinance violated the
Commerce Clause, finding that any burdens on inter-
state commerce were outweighed by the local benefits of
public information and prevention of fraud, deception
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or misrepresentation. Finally, the court held the uncon-
stitutional provisions were not severable from the ordi-
nance as a whole. Public Citizen, Inc. v. Pinellas County, 17
Fla. L. Weekly Fed. D639 (M.D. Fla., May 19, 2004).

ZONING – CITY ENTITLED TO SUMMARY JUDGMENT IN
FIRST AMENDMENT CHALLENGE TO ZONING ORDINANCES.
Plaintiffs, operators of two adult entertainment bars in
Daytona Beach, wanted to open establishments featur-
ing totally nude dancers. Plaintiffs believed the city
offered few, if any, locations for such use, and filed suit
against the city, claiming the scarcity of available loca-
tions violated their First Amendment rights. The district
court disagreed. It found that a maximum of 10 adult
businesses were operating or seeking to operate within
the city. Given that, it concluded the city’s provision of
at least 25 potential sites for such businesses was suffi-
cient to satisfy the requirements of the First Amend-
ment. In reaching this conclusion, the court discussed
the extent to which comprehensive-plan requirements
and subdivision and infrastructure issues might limit
the availability of sites. The court rejected plaintiffs’
contention that the sites might be unavailable due to the
property owner’s unwillingness to subdivide the sites,
or to sell or lease the sites to plaintiffs. The availability of
25 sites in this case was particularly significant to the
court because the city had experienced little demographic
change since a previous First Amendment challenge, in
which the district court had found the availability of
only eight sites to be sufficient. Red-Eyed Jack, Inc. v. City
of Daytona Beach, 17 Fla. L. Weekly Fed. D731 (M.D. Fla.,
June 1, 2004).

EXCESSIVE FORCE – CITY AND INDIVIDUAL OFFICERS
ENTITLED TO SUMMARY JUDGMENT IN SECTION 1983
ACTION BROUGHT BY PLAINTIFF INJURED BY OFFICERS.
Plaintiff injured by police officers trying to resolve his
attempted suicide brought a Section 1983 action against
the individual officers and the City of Orlando, claiming
a violation of his Fourth Amendment right to be free
from the use of excessive force. The district court granted
summary judgment for the city and for the individual
officers. The court found the individual officers were
entitled to qualified immunity because the law was not
“clearly established” that the officers knew they were
using excessive force under the factual circumstances.
The court granted summary judgment for the city be-
cause plaintiff presented no admissible evidence the city
had an unconstitutional policy regarding the use of
force. In addition, the court rejected state law claims
against the city for negligent training and negligent
supervision. The court found the claim of negligent
training barred by sovereign immunity, and found that
plaintiff failed to support his claim of negligent supervi-
sion with any evidence the city had actual or construc-
tive notice of any unfitness on the part of the officers
prior to the incident. Mercado v. City of Orlando, 17 Fla. L.
Weekly Fed. D862 (M.D. Fla., June 24, 2004).

SIGN ORDINANCE – PLAINTIFF’S STANDING LIMITED
TO SECTIONS OF ORDINANCE UNDER WHICH PERMITS
WERE DENIED – SUBSEQUENT AMENDMENT OF ORDINANCE
RENDERS FACIAL CHALLENGE MOOT – SUSPECT SECTION
OF ORDINANCE IS SEVERABLE FROM REMAINDER OF
ORDINANCE.
Plaintiff, an outdoor advertising company, requested
five off-site sign permits from the City of St. Pete Beach.
The city denied the applications under its 1998 sign
ordinance because the ordinance prohibited off-site signs,
and because even if allowed, the signs would violate the
ordinance’s height and area restrictions. Plaintiff chal-
lenged the constitutionality of the 1998 sign ordinance.
Subsequently, the city amended the 1998 sign ordinance
in conjunction with its adoption of a new land-develop-
ment code. The new sign ordinance eliminated many of
the sections of the ordinance upon which plaintiff based
its claims. The case was before the court on the city’s
motion for summary judgment, plaintiff’s cross motion
for summary judgment, and the city’s suggestion of
mootness. First, the court concluded that plaintiff did
not have standing to challenge the entire ordinance;
rather, it could challenge only those sections of the
ordinance under which its permits were denied. Next,
the court held that plaintiff’s challenge to the off-site
section of the 1998 ordinance was mooted when the city
amended the ordinance. It found no evidence the city
intended to restore the objectionable provisions of the
ordinance. Finally, even if the off-site section was un-
constitutional, the court concluded that it was severable
from the remainder of the ordinance. Granite State Out-
door Advertising, Inc. v. City of St. Pete Beach, 17 Fla. L.
Weekly Fed. D703 (M.D. Fla., June 25, 2004).

RELIGIOUS LAND USE AND INSTITUTIONALIZED PERSONS
ACT – FLORIDA RELIGIOUS FREEDOM RESTORATION ACT
– DENIAL OF CITY’S MOTION TO DISMISS COMPLAINT
THAT CITY’S DENIAL OF CONDITIONAL USE PERMIT VIO-
LATED RLUIPA AND RFRA – DENIAL OF MOTION TO
INTERVENE BY CONDOMINIUM ASSOCIATION ALLEGING
IMPACTS TO CERTAIN PROPERTY INTERESTS.
The Southern District denied the City of Aventura’s
motion to dismiss the complaint of an Orthodox Jewish
synagogue alleging the city’s denial of a conditional use
permit violated the Federal Religious Land Use and In-
stitutionalized Persons Act (RLUIPA) and the Florida
Religious Freedom Restoration Act (RFRA). The city
denied plaintiff’s application for a conditional use permit
to relocate the synagogue to a location that would allow
it to properly serve the religious needs of its growing
congregation. The court held plaintiff’s request for in-
junctive relief pled a redressible injury protected by
RLUIPA and FRFA and that it had standing to proceed
with the complaint. Next, the court held plaintiff suffi-
ciently alleged the city’s denial of a conditional use
permit imposed a substantial burden on plaintiff’s exer-
cise of its religious beliefs. Finally, the court held plain-
tiff sufficiently alleged a violation of RLUIPA in that the
effect of the city’s zoning scheme is to require religious
groups like plaintiff to apply for a conditional use permit
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under circumstances in which similar secular organiza-
tions would not be required to apply for a conditional
use permit. In a separate decision, the court denied a
motion to intervene by a condominium association which
alleged that allowing plaintiff to conduct religious ser-
vices at the disputed location would require members of
plaintiff’s congregation to pass through property owned
by the association, to use parking spaces common to the
association’s members, and otherwise complicate ingress
and egress to the association’s property. The court rea-
soned the association could not intervene in an action
for declaratory and injunctive relief pursuant to statutes
that apply only to governmental actors. The Williams
Island Synagogue, Inc. v. City of Aventura, 17 Fla. L. Weekly
Fed. D838 (S.D. Fla., May 6, 2004); 17 Fla. L. Weekly Fed.
D841 (S.D. Fla., July 7, 2004).

EMPLOYMENT – COUNTY ENTITLED TO JUDGMENT AS
MATTER OF LAW, OR IN THE ALTERNATIVE A NEW TRIAL,
ON CLAIMS OF RETALIATORY DISCHARGE.
Former employee brought Section 1983 action against
Miami-Dade County, alleging the county terminated
her employment in retaliation for filing an EEOC sexual
harassment complaint. Based on evidence presented at
trial, the District Court granted judgment as a matter of
law for the county. It found the evidence was insuffi-
cient to create a substantial question of fact as to retalia-
tory discharge, where there was no direct evidence the
decisionmaker in this case, the director of the county
Department of Corrections, terminated plaintiff in retali-
ation for filing a claim of sexual harassment. Further,
the court held that a new trial would be warranted if its
judgment were vacated or reversed, because plaintiff’s
counsel made an impermissible “golden rule” argument
during closing when counsel asked the jury to put
themselves in the shoes of plaintiff. Cooper v. Miami-Dade
County, 17 Fla. L. Weekly Fed. D906 (S.D. Fla., July 9,
2004).

EMPLOYMENT – POSTAL WORKER DISCHARGED FOR
VIOLATING WORKPLACE VIOLENCE POLICY FAILED TO ES-
TABLISH RACIAL DISCRIMINATION AND RETALIATORY DIS-
CHARGE CLAIMS.
Plaintiff, a Hispanic postal worker, brought a claim
under Title VII against his employer after he was dis-
charged after an altercation with another employee.
Plaintiff was discharged for violating the postal service’s
“zero tolerance” workplace violence policy, but the other
employee was not disciplined. The District Court granted
summary judgment for the postal service. It found that
plaintiff failed to present evidence sufficient for establish-
ing a prima facie case of discrimination because plaintiff’s
behavior (threatening physical violence) was “mani-
festly dissimilar” to that of the other employee, who
walked away from the altercation. In addition, the court
found no evidence to support the causation requirement
for plaintiff’s claim of retaliation. Plaintiff’s “protected

activity” of representing other employees in EEO mat-
ters occurred long before the alleged adverse employ-
ment action. In addition, an unauthenticated document
describing plaintiff’s involvement in a more recent EEO
matter was insufficient to create a genuine issue of fact
concerning causation, absent corroborating evidence.
Bonilla v. Potter, 17 Fla. L. Weekly Fed. D817 (M.D. Fla.,
July 12, 2004).

EMPLOYMENT – COUNTY SHERIFF ENTITLED TO SUMMARY
JUDGMENT IN ACTION FOR REVERSE DISCRIMINATION.
A sheriff’s deputy filed a gender discrimination action
against his employer, the Palm Beach County Sheriff,
under Title VII of the Civil Rights Act. The deputy
contended his employer’s determination that he was
ineligible for promotion because he did not have five
consecutive years of employment was a result of gender
discrimination, because this requirement was waived in
the case of two female employees. The District Court
granted summary judgment for the defendant sheriff.
Assuming that plaintiff could establish a prima facie case
of disparate treatment, the court found that plaintiff
failed to demonstrate that sheriff’s use of the five-year
requirement was pretext to discriminate against him.
Turner v. Bieluch, 17 Fla. L. Weekly Fed. D903 (S.D. Fla.,
Aug. 13, 2004).

Section 6. Announcements

FMAA WEB SITE
Please visit the FMAA Web site at www.fmaa.us for
municipal attorney news, an online version of this news-
letter, and discussion boards.

CITY OF BOSTON SEEKS
INFORMATION ON ADA LAWSUITS
A group called Access with Success recently filed suit
against the City of Boston in Federal District Court
alleging violations of Title II of the Americans with
Disabilities Act (ADA). The suit alleges that Boston’s
sidewalks, streets, parking spaces and certain public
facilities like fire and police stations are not in compli-
ance with Title II of the ADA.
If your community has faced or is facing similar litiga-
tion, the Boston Law Department would like to know
how you have handled/resolved it. Please contact the
following with this information and thank you in ad-
vance for helping out: Susan M. Weise, Chief of Litiga-
tion, City of Boston Law Department, (617) 635-4040.

MARK YOUR CALENDAR
The 2005 Florida Municipal Attorneys Association Semi-
nar will be held July 21-23, 2005, at Amelia Island Plan-
tation.


